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§1.248

admitted unless, within a period des-
ignated in the request, not less than 10
days after service thereof, or within
such shorter or longer time as the pre-
siding officer may allow on motion or
notice, the party to whom the request
is directed serves upon the party re-
questing the admission either: (1) A
sworn statement denying specifically
the matters of which an admission is
requested or setting forth in detail the
reasons why he cannot truthfully
admit or deny those matters, or (2)
written objections on the ground that
some or all of the requested admissions
are privileged or irrelevant or that the
request is otherwise improper in whole
or in part. If written objections to a
part of the request are made, the re-
mainder of the request shall be an-
swered within the period designated in
the request. A denial shall fairly meet
the substance of the requested admis-
sion, and when good faith requires that
a party deny only a part or a qualifica-
tion of a matter of which an admission
is requested, he shall specify so much
of it as is true and deny only the re-
mainder.

(c) A copy of the request and of any
answer shall be served by the party fil-
ing on all other parties to the pro-
ceeding and upon the presiding officer.

(d) Written objections to the re-
quested admissions may be ruled upon
by the presiding officer without addi-
tional pleadings.

[33 FR 463, Jan. 12, 1968, as amended at 35 FR
17333, Nov. 11, 1970]

§1.248 Prehearing conferences; hear-
ing conferences.

(a) The Commission, on its own ini-
tiative or at the request of any party,
may direct the parties or their attor-
neys to appear at a specified time and
place for a conference prior to a hear-
ing, or to submit suggestions in writ-
ing, for the purpose of considering,
among other things, the matters set
forth in paragraph (c) of this section.
The initial prehearing conference shall
be scheduled 30 days after the effective
date of the order designating a case for
hearing, unless good cause is shown for
scheduling such conference at a later
date.

(b)(1) The presiding officer (or the
Commission or a panel of commis-
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sioners in a case over which it pre-
sides), on his own initiative or at the
request of any party, may direct the
parties or their attorneys to appear at
a specified time and place for a con-
ference prior to or during the course of
a hearing, or to submit suggestions in
writing, for the purpose of considering
any of the matters set forth in para-
graph (c) of this section. The initial
prehearing conference shall be sched-
uled 30 days after the effective date of
the order designating a case for hear-
ing, unless good cause is shown for
scheduling such conference at a later
date.

(2) Except as circumstances other-
wise require, the presiding officer shall
allow a reasonable period prior to com-
mencement of the hearing for the or-
derly completion of all prehearing pro-
cedures, including discovery, and for
the submission and disposition of all
prehearing motions. Where the cir-
cumstances so warrant, the presiding
officer shall, promptly after the hear-
ing is ordered, call a preliminary pre-
hearing conference, to inquire into the
use of available procedures con-
templated by the parties and the time
required for their completion, to for-
mulate a schedule for their completion,
and to set a date for commencement of
the hearing.

(c) In conferences held, or in sugges-
tions submitted, pursuant to para-
graphs (a) and (b) of this section, the
following matters, among others, may
be considered:

(1) The necessity or desirability of
simplification, clarification, amplifi-
cation, or limitation of the issues;

(2) The admission of facts and of the
genuineness of documents (see §1.246),
and the possibility of stipulating with
respect to facts;

(3) The procedure at the hearing;

(4) The limitation of the number of
witnesses;

(5) In cases arising under Title II of
the Communications Act, the necessity
or desirability of amending the plead-
ings and offers of settlement or pro-
posals of adjustment; and

(6) In cases involving comparative
broadcast applications:

(i) Narrowing the issues or the areas
of inquiry and proof at the hearing;

(ii) [Reserved]
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(iii) Reports and letters relating to
surveys or contacts;

(iv) Assumptions regarding the avail-
ability of equipment;

(v) Network programming;

(vi) Assumptions regarding the avail-
ability of networks proposed;

(vii) Offers of letters in general;

(viii) The method of handling evi-
dence relating to the past cooperation
of existing stations owned and/or oper-
ated by the applicants with organiza-
tions in the area;

(ix) Proof of contracts, agreements,
or understandings reduced to writing;

(x) Stipulations;

(xi) Need for depositions;

(xii) The numbering of exhibits;

(xiii) The order or offer of proof with
relationship to docket number;

(xiv) The date for the formal hearing;
and

(xv) Such other matters as may expe-
dite the conduct of the hearing.

(7) In proceedings in which consent
agreements may be negotiated (see
§1.93), the parties shall be prepared to
state at the initial prehearing con-
ference whether they are at that time
willing to enter negotiations leading to
a consent agreement.

(d) This paragraph applies to broad-
cast proceedings only.

(1) At the prehearing conference pre-
scribed by this section, the parties to
the proceeding shall be prepared to dis-
cuss the advisability of reducing any or
all phases of their affirmative direct
cases to written form.

(2) In hearings involving applications
for new, improved and changed facili-
ties and in comparative hearings in-
volving only applications for new fa-
cilities, where it appears that it will
contribute significantly to the disposi-
tion of the proceeding for the parties to
submit all or any portion of their af-
firmative direct cases in writing, the
presiding officer may, in his discretion,
require them to do so.

(3) In other broadcast proceedings,
where it appears that it will contribute
significantly to the disposition of the
proceeding for the parties to submit all
or any portion of their affirmative di-
rect cases in writing, it is the policy of
the Commission to encourage them to
do so. However, the phase or phases of
the proceeding to be submitted in writ-
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ing, the dates for the exchange of the
written material, and other limitations
upon the effect of adopting the written
case procedure (such as whether mate-
rial ruled out as incompetent may be
restored by other competent testi-
mony) is to be left to agreement of the
parties as approved by the presiding of-
ficer.

(4) In broadcast comparative cases in-
volving applicants for only new facili-
ties, oral testimony and cross examina-
tion will be permitted only where, in
the discretion of the presiding judge,
material issues of decisional fact can-
not be resolved without oral evi-
dentiary hearing procedures or the
public interest otherwise requires oral
evidentiary proceedings.

(e) An official transcript of all con-
ferences shall be made.

(f) The presiding officer may, upon
the written request of a party or par-
ties, approve the use of a speakerphone
as a means of attendance at a pre-
hearing conference if such use is found
to conduce to the proper dispatch of
business and the ends of justice.

[28 FR 12425, Nov. 22, 1963, as amended at 33
FR 463, Jan. 12, 1968; 36 FR 14133, July 30,
1971; 37 FR 7507, Apr. 15, 1972; 41 FR 14873,
Apr. 8, 1976; 43 FR 33251, July 31, 1978; 56 FR
793, Jan. 9, 1991]

EFFECTIVE DATE NOTE: At 76 FR 60672,
Sept. 29, 2011, §1.248 was amended by revising
paragraphs (a) and (b)(1), effective Oct. 31,
2011. These paragraphs contain information
collection and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget. For the convenience of the user,
the revised text is set forth as follows:

§1.248 Prehearing
conferences.

(a) The Commission, on its own initiative
or at the request of any party, may direct
the parties or their attorneys to appear at a
specified time and place for a conference
prior to a hearing, or to submit suggestions
in writing, for the purpose of considering,
among other things, the matters set forth in
paragraph (c) of this section. The initial pre-
hearing conference shall be scheduled 30 days
after the effective date of the order desig-
nating a case for hearing, unless good cause
is shown for scheduling such conference at a
later date, except that for program carriage
complaints filed pursuant to §76.1302 of this
chapter that the Chief, Media Bureau refers
to an administrative law judge for an initial
decision, the initial prehearing conference

conferences; hearing
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shall be held no later than 10 calendar days
after the deadline for submitting written ap-
pearances pursuant to §1.221(h) or within
such shorter or longer period as the Commis-
sion may allow on motion or notice con-
sistent with the public interest.

(b)(1) The presiding officer (or the Commis-
sion or a panel of commissioners in a case
over which it presides), on his own initiative
or at the request of any party, may direct
the parties or their attorneys to appear at a
specified time and place for a conference
prior to or during the course of a hearing, or
to submit suggestions in writing, for the pur-
pose of considering any of the matters set
forth in paragraph (c¢) of this section. The
initial prehearing conference shall be sched-
uled 30 days after the effective date of the
order designating a case for hearing, unless
good cause is shown for scheduling such con-
ference at a later date, except that for pro-
gram carriage complaints filed pursuant to
§76.1302 of this chapter that the Chief, Media
Bureau refers to an administrative law judge
for an initial decision, the initial prehearing
conference shall be held no later than 10 cal-
endar days after the deadline for submitting
written appearances pursuant to §1.221(h) or
within such shorter or longer period as the
presiding officer may allow on motion or no-
tice consistent with the public interest.

* * * * *

§1.249 Prehearing statement.

Immediately upon convening the for-
mal hearing in any proceeding, the pre-
siding officer shall enter upon the
record a statement reciting all actions
taken at the prehearing conferences,
and incorporating into the record all of
the stipulations and agreements of the
parties which are approved by him, and
any special rules which he may deem
necessary to govern the course of the
proceeding.

[28 FR 12425, Nov. 22, 1963. Redesignated at 33
FR 463, Jan. 12, 1968]
HEARING AND INTERMEDIATE DECISION
§1.250 Discovery and preservation of
evidence; cross-reference.

For provisions relating to prehearing
discovery and preservation of admis-
sible evidence, see §§1.311 through 1.325.

[33 FR 463, Jan. 12, 1968]

§1.251 Summary decision.

(a)(1) Any party to an adjudicatory
proceeding may move for summary de-
cision of all or any of the issues set for
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hearing. The motion shall be filed at
least 20 days prior to the date set for
commencement of the hearing. The
party filing the motion may not rest
upon mere allegations or denials but
must show, by affidavit or by other
materials subject to consideration by
the presiding officer, that there is no
genuine issue of material fact for de-
termination at the hearing.

(2) With the permission of the pre-
siding officer, or upon his invitation, a
motion for summary decision may be
filed at any time before or after the
commencement of the hearing. No ap-
peal from an order granting or denying
a request for permission to file a mo-
tion for summary decision shall be al-
lowed. If the presiding officer author-
izes a motion for summary decision
after the commencement of the hear-
ing, proposed findings of fact and con-
clusions of law on those issues which
the moving party believes can be re-
solved shall be attached to the motion,
and any other party may file findings
of fact and conclusions of law as an at-
tachment to pleadings filed by him
pursuant to paragraph (b) of this sec-
tion.

(b) Within 14 days after a motion for
summary decision is filed, any other
party to the proceeding may file an op-
position or a countermotion for sum-
mary decision. A party opposing the
motion may not rest upon mere allega-
tions or denials but must show, by affi-
davit or by other materials subject to
consideration by the presiding officer,
that there is a genuine issue of mate-
rial fact for determination at the hear-
ing, that he cannot, for good cause,
present by affidavit or otherwise facts
essential to justify his opposition, or
that summary decision is otherwise in-
appropriate.

(c) Affidavits shall be made on per-
sonal knowledge, shall set forth such
facts as would be admissible in evi-
dence, and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein.

(d) The presiding officer may, in his
discretion, set the matter for argument
and call for the submission of proposed
findings, conclusions, briefs or memo-
randa of law. The presiding officer, giv-
ing appropriate weight to the nature of
the proceeding, the issue or issues, the
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